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MARYLAND CASUALTY COMPANY

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA — WESTERN DIVISION

MARYLAND CASUALTY COMPANY, Case No.

4 corporation, - . C 1 g - ? g ég ?’ @SWL {ggxh

REESE WITIIERSPOON, an individual; COMPLAINT FOR DECLARATORY
MARKETING ADVANTAGES RELIEFR

INTERNATIONAL, INC, dfb/a

Emitations.com, and DOES 110 1,

inclysive,

Defendants,

Plaintiff MARYLAND CASUALTY COMPANY (“MARYLAND”) alleges as follows,
L JURISDICTION AND VENUER
1. Jurisdiction of this action is founded upon 28 1,8.C. § 1332, as the parties are

citizens of different states, and the amount in controversy exceeds the sum of §75,000.00,
exclusive of interest and costs.

2. Venue is proper in the Central District of California pursuant to 28 U.S.C. §
1391(b)(1) because Reese Witherspoon (“Ms. Witherspoon™) resides in the Central District of
California, and all defendants are residents of the State of California. Alternatively, venue is

propet irt the Central District of California pursuant to 28 U.8.C. § 1391(b)}(2), in that alleged
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lability and injuries that give rise to this declaratory relief coverage action took place in the State

of California, County of Los Angeles. Ms. Witherspoon filed & lawsuit in the State of Califoinia,

County of Los Angeles, styled as Witherspoon v. Marketing Advantages International, Inc., el

al., Los Angeles County Supetior Court, Case No, SC 120883 (the " Witherspoon Action™).
11 PARTIES

3. MARYLAND is a Maryland corporation, with its principal place of business in
Illinois. MARYLAND is an admitted property-casualty insurer under the laws of the State of
California and transacts business in, among other California counties, Los Angeles County,

4, MARYLAND is informed and believes, and on that basis alleges, that defendant
REESE WITHERSPOON is an individual, who resides in the State of California, and owns a
residence fn and does business in the State of California, County of Los Angeles.

5. MARYLAND is informed and believes, and on that basis alleges, that defendant
MARKETING ADVANTAGES INTERNATIONAL, INC, d/b/a Emitations,com is, and at all
times relevant hereto was, a California Ceorporation, doing business in the State of California,
County of Los Angeles.

6. MARYLAND is informed and believes, and on that basis alleges, that the
fictitiously-named Defendants sued herein as Doss 1 through 100, and each of them, are partics
who are or may be interested in the relief sought by MARYLAND, but whose true identity and
capacity are presently unknovm to MARYLAND, and MARYLAND will seck leave of Court fo
amend this Complaint to assert true names and capacities of such fistitiously-named Defendants
when the same bave been ascertained. For convenience, each reference fo a named Defendant
herein shall also refer to Does 1 through 100, All defendants, ineluding both the named
defendants and those referred to as Does 1 through 100, are sometimes collectively referved to
herein as *Defendants.”

.  PRELIMINARY ALLEGATIONS

7. MARYLAND issued Policy No, PAS 42871047 to MARKETING
ADVANTAGES INTERNATIONAL, INC. d/bfa Emitations.com (“Markeiing Advantages™) as
the named insured, for the period December 22, 2011, o December 22, 2012 (the “policy” or
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1 | *policies™).
2 2. The MARYLAND policy issued to Marketing Advantages bas an insuring
3 || agreement, in Coverage B.1, Personal and Advertising Injury liability coverage part, Form No.
4 1]982001 Ed. 4-99, page 6 of 17, which provides, in part:
5 L, Insuring Agreement
6 2, We will pay those sums that the insured becomes legaily
7 obligated to pay as damages because of “personal and
advertising injury” to which this insurance applies. We
8 will have the right and duty to defend the insured against
9 any “suit” seeking those damages. However, we will have
no duty to defend the insured against any “suit” seeking
10 damages for “personal and advertising injury™ to which this
» insurance does not apply.
15 The Electronic Data Liability Amendment Endorsement adds the following exelusion:
13 2, Exclusions
14 This insurance does not apply to
13
a. “Perscnal and advertising injury”
16
ks
17 (12)  Axising ot of the infringement of copyright, patent,
18 trademark, trade secret or other intellectual property
rights;
19
96 However, this exclusion does not apply to
Infringement, in your “advertisement”, of copyright,
21 trade dress or slogan; or
22 (13} Arising out of the unanthorized use of another™s
23 neme or produet in your e-mail address, domain
name, or metatag, or any other similar tactics to
24 mislead another’s potential customers.
25 The Coverage B. Personal and Advertising Infury Liability contains the following
26 || additional exclusions:
2. Exclusions
27
08 This insurance does not apply to
3
COMPLAINT FOR DECLARATORY RELIEF




Case

WO =1 Sy W N

[\ T 5 T - TR W TR N T 0 TR 0 B 0 T - B e e e T e e
= = & N e — 2N~ - - I = RO, BN SO L =)

P:13-cv-07847-RSWL-SS Document 1 Filed 10/23/13 Page 4 of 11 Page ID #:9

a. “Personal and ac!kvertising injury”
ok
(3)  Arising out of oral or written publication of material

whose first publication took place before the beginning
of the policy period.

9. On or about June 20, 2013, Marketing Advantages was named as a defendant in
the Witherspoon Action. The current operative complaint in the Witherspoon Action is the first
amended complaint filed on or about July 15, 2013. The Witherspoon Action alleges claims for
violation of common law right of publicity against all the defendants she named.

FIRST CLAIM FOR RELIEF

(Declaratory Relief Re: Duty to Indemnify)
(Against All Defendants)

10. MARYLAND realleges and incorporates by reference the allegations of
paragraphs 1 through 9, above, into its First Claim for Relief as though fully set forth at length.

11. MARYLAND is informed and believes, and on that basis alleges, that the
disputes in the Witherspoon Action involve questions of whether Ms. Witherspoon is entitled to
common law publicity protection related to the use of her name, photograph, image, identity and
persona, and if so, what if any remedies Ms. Witherspoon may have against Defendants on
account of sales of products using Ms. Witherspoon’s publicity status,

12. MARYLAND is informed and believes, and on that basis alleges, that the
disputes in the Witherspoon Action involve questions of whether Ms. Witherspoon is entitled to
common law privacy protection related to the use of her image, identity and persona, and if so,
what if any remedies Ms. Witherspoon may have against Defendants on account of sales of
products purportedly violating Ms, Witherspoon’s privacy.

13. MARYLAND is informed and believes, and on that basis alleges, that the
disputes in the Witherspoon Action involve questions of whether Ms. Witherspoon is entitled to
common law trademark/trade name protection over her name and image, and if so, what if any
remedies Ms. Witherspoon may have against Defendants on account of sales of products
purportedly violating Ms. Witherspoon’s trademark/trade name.

14, MARYLAND is informed and believes, and on that basis alleges, that the

disputes in the Witherspoon Action involve questions of whether Ms. Witherspoon is entitled to

4
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1 || common law trade dress protection over het name, image, and identity, and if so, what if any

2 || remedies Ms. Witherspoon may have against Defendants on account of sales of products

3 || purportedly violating Ms, Witherspoon’s trade dress.

4 15. MARYLAND is informed and believes, and on that basts alleges, that the

5 || disputes in the Witherspoon Action involve questions of whether Ms. Witherspoon is entitled to

% || common law trade slogan protection ovet the name “Reese Witherspoon”, and if so, what i any

7 || remedies Ms, Witherspoon may have against Defendants on account of sales of products

8 || purportedly violating Ms, Witherspoon’s common law slogan.

9 16.  Any alleged commercial misappropriation by Defendants of Ms. Witherspoon
10 || related to Defendants’ products, regardless of the specific claim label, or legal theory upon which
11 || relief may be awarded, is barred by the Intellectual Property Exclusion in the policies
12 || MARYLAND issued to Marketing Advantages.

13 17.  MARYLAND is informed and believes that Defendants dispute MARYLAND’ g
14 |{contentions as rezpects the applicability of the Infellectual Property Exclusion {o bar coverage,
15 || A real, existing and justiciable controversy exists among the parties with respect thereto, This
16 || Court’s judicial declaration is necessary so that the parties may ascertain their rights,
71 SECOND CLATM FOR RELIEF
18 ] (Declaratory Relief re Duty fo Defend)
{Against Defendant Marketing Advantages, Does 1 through 100)
19 18. MARYLAND realleges and incorporates by reference the allegaticns of
20 1| paragraphs 1 through 17, above, into ifs Second Claim for Relief as though fully set forth at
21 |ilength.
22 19, There presently exists & controversy within the meaning of Code of Civil
23 || Procedure seotion 1060 betwsen MARYLAND on the one hand, and defendants Marketing
24 || Adventages and Does 1 through 100 on the other hand.
25 20.  MARYLAND is informed and believes, and based thereon alleges, that Marketing
26 || Advantages and Does [ through 100 contend that MARYLAND has a duty to defend them in the
27 || Witherspoon Action under the Policy,
28
2
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|
1 21,  MARYLAND desires a judicial determination of its rights and duties, and in
2 |l particular & declaration that MARYLAND did not and does not have a duty to defend Mearketing
3 || Advantages in the Underlying Action wnder the Policy.
4 22, A judicial declaration is necessary and appropriate at this tinie so that Marketing
5 || Advantages may ascertain its rights and duties,
6
7 WHEREBFORE, MARYILAND prays as follows:
8 1. On the First Claim for Relief, for a declaration that MARYLAND has no duty to
9 |} indemnify Defendants against any liability that may be imposed against them in the Witherspoon
10 || Action, regardless of the claim label, or legal theory asserted, on account of the Intellectual
11 |[Property Exclusion in the MARYLAND policies issued to Marketing Advantages.
12 2. On the Second Claim for Relief,
13 a. For a declaration that MARYLAND has no duty to defend the
14 || Witherspoon Action, and is or was entitled to withdraw from the defense, no later than as of the
15 || date of such declaration, if not sooner; and
16 b. For 5 declaration that MARYLAND is entitled to reimbursernent of all
17 ||attorneys’ fees und costs incwred to defend the Witherspoon Action that was not even potentially
18 | covered, from the date as of which such claim is declared to have been not even potentially
19 || covered,
20 3. Faor ity costs of suit herein; and
21 4, Far such other and further relief as may be just end proper.
22
23 ||DATED: October 22, 2013 KAUFMAN DOLOWICH & VOLUCK, LLP
: .
25 By (/\
"Dean B. HeFman
% Yy
27 ég(ﬁ}%%r Plaintiff MARYLAND CASUALTY
28
6
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UNITED ST 'S DISTRICT COURT, CENTRAL DISTRICT OF ¢~ "FORNIA

CIVIL CO\!ER‘SHEET
I. (@) PLAINTIFFS ( Check box if you are representing yourself [ | ) DEFENDANTS  ( Check box If you are representing yourself {_| )
Maryland Casualty Company, a corporation Rease Witherspoon, en individual; Marketing Advantages nternational, Inc, dfb/a

Emitations.com, and DOES 1-100 incluslve

{b) Attorneys (Firm Name, Address and Telephone Number. If you (b) Attorneys (Firm Mame, Address and Telephone Number., Kyou
aré representing yourself, provide same informatlon.) are representing yourself, provide same Information.)
Dean B. Herman (76752) Hee Young Lee (207295) Brent A. Kramer (256243) Currently Unknown

Kaufman Dolowich & Voluck LLP
11755 Wilshire Blvd,, Suite 2400

Los Angeles, CA 90025
I}, BASIS OF JURISDICTION {Place an X in one box only.) 1l CITIZENSHIP OF PRINCIPAL PARTIES-For Dtversn:y Cases Only
(Place an % in one box for plaintiff and one for defendant)
PTF  DEF PTF  DEF
1. U.5. Government 3. Federal Question {US. Citizen of This State O X Incorporated or Princlpal Place e ]2
Plaintiff \ Government Not a Party) - of Business in this tate
Citizen of AnotherState [ 2 [] 2 Incorporated and Principal Place s s
» of Business in Anather State
2. U5, Government D 4, Diversity (Indicate Cltizenship  |Citizen or Subject of a s Forelan Nati
Defendant of Partles In tem i1} Forsign Country 0Os [ oreigh Naticn de(Je

IV. ORIGIN (Place an X in ohe box only.) 5. Ml

1. Original 2 Rernoved from 3. Remanded from 4, Reinstated or 5.Transferred from Another Distric
1
i Proceeding [ State Court - Appellate Court [ Reopened 0 District {Spacify) L] Litigation

V, REQUESTED [N COMPLAINT: JURY DEMAND: [ | Yes Mo  (Check™Yes" only if demanded in complaint.)

CLASS ACTION under F.R.Cv.P. 23 {:] Yes Na |:| MONEY DEMANDED IN COMPLAINT: 3
V1. CAUSE OF ACTION (Cite the U.S, Cvil Statute under which you are filing and write a brief statement of cause. Do not cita jurisdictional statutes unless diversity)

28 0U.8.C. 9 1”335

Vil. MATURE OF SUIT (Place an X in one hox only).

e e s e Ef
[ 375 False Claims Act X 110 Insurance [0 2407orts to Land O iﬂ :“_JBYLETBIIZBUOD Habeas Corpus: [] 820 Copyrights
0 90 sz t [ 120 Marine 0 2 ;ﬁ;: Product pplication [ 463 Alien Detalnee ] 830 Patent
eapportionmen Lastl] 465 Other 510 Mations to Vacate
[ 410 Antitrust 7] 130 Miller Act 590 All therReal | ! Immigration Aciions U Sentence [ 840 Trademark
) rope i STERIN ] 530 General
i B 140 Negotlable ™ Hﬁ”"g (H i“ il
3 e sk ) (0200 g e BRI G A | H 5 oo e
D 150 Recovery of i ERSANAL 170 cher qud o a;:umiyi i ji i
M Ratga/Etc | gv;:rpayment_'% 1 310Alrplane g 71 Truth i Lend 'II_J[.IHH R (] 862 Black Lung (323)
460 Departation nforcement o 315 Airplane ruthin Lending 177 540 Mandamus/Other  [T] 863 DIWC/DIWW (405 (g))
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[l 0O Defau[tec‘lfsgjdent I 330 Fed. Emplayers' |{_} Product Llabiiity O gﬁUCC{_i\o_’II Det?mee . ,
] 480 Cable/satTv Loan (Excl. Vet) Liabilizy o BRTCHTTT Confmonso RED] SLHT S
- [ A BAN R ETCYI G orfingment 870 Taxes (U.S. Plaintift or
~ O 340Marine TR w1
] 850 Securitles/Cont 153 Recavery of 345 Marine Prod 0 427 Appeal 28 I EGHE! E.'IHBE@EHALWM Defendart)
medifies/Exchange 1) overpaymentof | {aniity oo | USC138 625 Drug Related [ &71IRS-Third Party 26 USC
890 Other Statutory Vet. Benefits 23 t Ll Seizure of Property 21 7609
O 4 WI hdrawal 28
Actions 160 Stockholdars 1] 330 Métor Vehicle D Uscast
] 891 Agricultural Acts 0 suies | gSEdMgttfr\égpicle T (] 650 Other
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L ']l:| 196 Franchise 0 g?osdl:ecrgmﬂm{fuw [ Accomodations [] 740 Railway Labor Act
899 Admin, Procedures i it 367 Health Care/ 445 American with X
[J AcifReview of Appeal of |[] 210Land Pharmaceutical [] Disabilities- O L51 Family and Medical
Ageancy Declsion Condemnation Personal Injury Employment eave Act
] 220 Foreclosuie Preduct Liability 0 446 Arnarican with |7 Z?_D Other Labor
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UNITED STATE» DISTRICT COURT, CENTRAL DISTRICT Lr CALIFORNIA
CIVIL COVER SHEET

VI, VENUE: Your answers to tha questions below will determine the division of the Court to which this case will mast likely be Initially assigned. This Initlal 4ssignment
is subject to change, In accordance with the Court's General Qrders, upon review by the Court of your Complaint or Netice of Removal,

Question A: Was this case remaved from || i ‘ TI N HmAL RISl AR
stats court? R 15!! |5.d!l !IPILﬂlM Jal h“["lulh‘
{7 Yes [E No D Las Angeles Western
If*no, " go to Question B, If "yes," checkthe [[T] Ventura, Santa Barbara, or San Luls Obispo Western
box 1o the right that applles, enter the Southern
corresponding division In response 1o [[] Orange ou
Question D, below, and skip to Section X,
[ Riverside or San Bermardine Lastern
Question B: Is the United States, or ohe of|| [‘ ’ |H|H i %" e A [ T i!i;g|lu"'uullllll |i||
its agencies or employees, a party to this JM |}||H| " IHiiI ||i I\ltllll éq bkl ']mﬂm ﬁlﬁ i [ |zv |I| ﬂ#ﬁ‘!i IH‘HIT l*f ||| Lt
{action? I |! I | A | H!ili)l t"ll{ !i% [
4 IIH ' L
[ Yes [%] Mo 1| F ﬂlh |[l i L{ J %‘““ ! b[ !
G ', ! ti I ! e
|me&w ) JMWMW%%% |
1f *ne, ® go to Quastion C. If "yes," check the |[] Los Angeles [ Les Angeles Western
box to the right that applies, enter the Vantura, Santa Batbara, or San Luis Ventura, Santa Barbara, or 5an Luls
carresponding division in response to D Ohlspo E] Obispo Western
low, and skip to Section [X.
Question D, below, and skip to Section ['] Orange D Orange Southom
[T Riverside or San Bemardino [ Riverside or San Bemardino ' Eastern
] Other [C] Other Westarn

Tl

f '| I|
t’;ciii:ilflr}l

n%»u I| | 'III ”

’:%:llmli |l |I|1’Ii h'

i I
: i
e L zﬁl |
i : AL
lndlcate the location inwhich a
majority of plaintiffs veside:

Indicate the location in which a

pl il

)

"'iiilid [

—:l
(l:l

o

ik i)

R
i

Il

majority of defendants reside:

]ndlcate the location In which a
of clajms arose:

F{TEY T ]I

i I IIJ

hl

‘|1

X
L

C.1. Is efther of the following true? if so, check the one that applies:

O A = 0
A R

T A AR

C.2. Is either of the following true? I so, check the one that applies:

[ 2 or more answers In Column C [] 2 ormare answers in Column D

[] only 1 answer in Column C and no answers in Celurmn D [} oniy 1 answer In Column D and no answers ity Colunn ¢

Your case will inittally be assigned to the

Your case will initially be assigned to the
SOUTHERN DIVISIORM.

EASTERM DIVISION.
Enter "Southern” In response to Quastion [, below. Enter "Eastern” in response to Question D, balow.
If none applies, answer question C2 tothe right. - If none applies, go to the box below. l

Your casé will initfally ba assigned to the
WESTERN DIVISION,
Enter "Westem" In résponsa to Quastion D below.

i lll
ilsi*' i

LT

d By Questlon A, B, or Cabove: mdp

i
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Ritdd
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UNITED S1ATES DISTRICT COURT, CENTRAL DISTh.<T OF CALIFORNIA

CIVIL COVER SHEET
IX{a), IDENTICAL CASES: Has this action been previously filed In this court and dismissed, remanded or closed? NO [] YES
Ifyes, iist case number(s)
1X{b). RELATED CASES: Have any casas been previously filed in this court that are related to the present case? NO D YES

if yes, Hst case number(s):

Civil cases are deemed related if a previously filed case and the prasent case:

(Check all boxes that apply) [[] A- Aise from the same or closely related transactlons, happenings, or events; or
|:| B. Call for determination of the same or substaniially related or simifar questions of law and fact; or
I:] C. For other reasons would entail substantial duplication of labor if héard by different judgas; or

[ D. Involve the same patent, trademark or copyright, and one of the factors identlfied above in &, b or calsa Is present.

N .
X. SIGNATURE OF ATTORNEY 7/ M/ . /
{OR SELF-REPRESENTED LITIGANT): BrentA Kramer 7 ( -ﬁf\v DATE:  October 22, 2013

Motice to Counsel/Parties: The CV-71 {J5-44) Civll Cover Sheet and the Informatlion contained hearain neither replace nor supplament the{iling and service of pleadings or
other papers as required by law. This form, approved by the Judicial Canference of the United States in September 1974, Is required pursuant to Local Bule 3-T is not filed
but Is used by the Clerk of the Court for the purpose of statistics, venue and initiating the civil docket sheet. (For more detailed Instructions, see separate instructions sheet}.

Key to Statlstical codes relating to Social Security Cases:

Nature of Suit Code  Abbreviation Substantive Statement of Cause of fictlon
All claims for health insurance benafits (Medicare) uncler Title 18, Part A, of the Social Secufity Act, as amended, Alse,
861 HIA Include claims by hospitals, skilled nursing facilities, etc., for certification as providers of services under the program.
(42 U.S.C. 1935FF(b)) B .
862, BL Allgrjlaims far "Black Lung" benefits under Title 4, Part B, of the Federal Coal Mine Health and Safety Act of 1869, (30 U.S.C.
92
863 DIWE Al claims filed by insured warkers for disablllty Insurance beneflts under Title 2 of the Sectal Security Act, as amended; plus

all claims filed for child's insurance benéfits based an disability. {42 U.5.C. 405 (g)

Al claims filed for widows or widowers insurance benefits based on disability under Title 2 of the Scclal Security Act, as

863 DI amended. (42 US.C. 405 (g))

; All claims for supplemental security income payments based upon disabllity flled under Title 16 of the Social Security Act, as
B64 55iD amended.

BG5 RS All clalms for retirament {old age) and survivors benefits under Tile 2 of the Social Security Act, as amended.

{42 US.C. 405 (g))

CV-71(09/13) CIVIL COVER SHEET Page3of3
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

NOTICE OF ASSIGNMENT TO UNITED STATES JUDGES

This case has been assigned to District Judge Ronald 5. W. Lew and the assigned
Magistrate Judge is Suzaine H. Segal

The case number on all documents filed with the Court should read as follows:

2:13CV7847 RSWL §§x

Pursuant to General Qrder 05-07 of the United States District Court for the Central District of
California, the Magistrate Judge has been designated to hear discovery related motions.

All discovery related motions should be noticed on the calendar of the Magistrate Judge.

Clerk, U. S. District Court

QOctober 23, 2013 By J].Prado
Date Deputy Clerk
NOTICE TO COUNSEL

A copy of this notice must be served with the summons and complaint on all defendants (if a removal action is
filed, a copy of this notice must be served on all plaintiffs). '

Subsequent documents must be filed at the following location:

[X] Western Division [} Southern Division 1 Eastern Division
312 M. Spring Street, G-8 411 West Fourth St., Ste 1053 3470 Twelfth Street, Room 134
Los Angeles, CA 90012 Santa Ana, CA 92701 Riverside, CA 92501

Failure to file at the proper location will result in your documents being returned to you.

Cv-18 (08/13) NOTICE OF ASSIGNMENT TO UNITED STATES JUDGES
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AD 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Central District of California

Maryland Casualty Company, a corperation
CV13-7847pamisy)
Plaintiffis) - o
V. Civil Action No.

Reese Witherspoon, an Individual; Marketing
Advantages International, Inc. dfbla Emitations.com,
and DOES 1-10 _inclusive

N St e e M S e N e e M e

Deféndant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’'s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this surpmeons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or etnployee of the United States described in Fed. R. Civ.,
P. 12 (a)2) or (3) — you must serve on the plaintiff an answer to the attached corplaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose namne and address are:  Dean B. Henman (76752) Hee Young Lee (207295) Brent A, Kramer (256243)

Kauiman Dolowich & Voluck LLP
11755 Wilshire Blvd., Suite 2400
Los Angeles, CA 90025

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

- CLERK OF COURT
0CT 23 203 "

Date:

-
Signature o Qlerhdk



